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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

__________________________________________ 
CHRISTOPHER LOHRING,  ) 
  ) 
 Opposer,   ) 
  )  Opposition No.  91217290 
 v.  ) 
  )  Serial No. 85/920,112 
THREE NOTCH’D BREWING COMPANY, LLC, ) 
  ) 
 Applicant.   ) 
__________________________________________ ) 

 
APPLICANT’S REPLY IN SUPPORT OF 

MOTION TO COMPEL DISCOVERY RESPONSES 
 
 Applicant Three Notch’d Brewing Company, LLC (“Applicant”), by counsel, files this 

Reply in support of its Motion to Compel Discovery Responses pursuant to Rule 37 of the 

Federal Rules of Civil Procedure and Rule 2.120 of the Trademark Rules of Practice (37 C.F.R. § 

2.120), and states as follows:  

1. Applicant filed its Motion on February 27, 2015, seeking to compel Opposer’s 

complete responses to Applicant’s Interrogatory No. 9 and Request for Production of Documents 

and Things (RPD) No. 10, which seek, inter alia, financial information and documents relating 

to the sales and advertisement of goods sold under Opposer’s Mark. 

2. On March 14, 2015, Opposer filed its Response to Applicant’s Motion to Compel 

(“Response”).  Opposer’s Response includes a nearly five-page “Factual Summary” covering a 

variety of topics that are irrelevant to Applicant’s Motion, including the prosecution of an 

application not at issue in this proceeding.  Indeed, Opposer’s Response is premised on the 

flawed position that since Opposer should prevail on the merits (because it purports to raise 

evidence of its use of its mark), Applicant should be prevented from discovery that would prove 



otherwise.  Opposer is not entitled to such a presumption.  This is the discovery stage of the 

proceeding and Opposer is obligated to produce responsive information and documents, and not 

rest on its pleading to argue discovery is unnecessary. 

3. Opposer’s Response further purports to summarize Applicant’s Counterclaims in 

this proceeding, stating that “no further details” regarding the Counterclaims are “alleged 

anywhere” aside from those recited in Opposer’s Response.  To the contrary, and as clearly 

stated in the Counterclaims, Applicant alleges that “Opposer has not used….[Opposer’s] 

NOTCH mark for such goods as de-alcoholised beer or porter,” and that “Opposer knew at the 

time of filing of the Statement of Use that his statement that the mark NOTCH had been used in 

commerce for all goods listed in [Opposer’s] Application [for NOTCH] was false, the statement 

was material and it was made with intent to deceive the U.S. Patent and Trademark Office.”  

Counterclaims ¶¶ 13-14 (emphasis added).1 

4. In other words, Applicant believes that Opposer had not used Opposer’s NOTCH 

mark with all of the goods listed in its trademark application, despite representing the exact 

opposite to the USPTO.  Accordingly, Applicant requested details regarding Opposer’s use of 

the NOTCH mark, and in particular requested evidence of Opposer’s sales and advertisement of 

goods under the NOTCH mark going back to at least the date of first use stated in Opposer’s 

application.  The requested documents are directly relevant to Applicant’s Counterclaims, and 

are particularly important, inasmuch as Opposer has not, to date, produced any evidence of its 

use in commerce of NOTCH with “de-alcholised beer” or “porter.”  In fact, if such use was as 

clear as Opposer contends, Opposer should be willing to produce the discovery requested so as to 

establish its position. 
                                                 
1 Applicant has similarly asserted in an affirmative defense that “Opposer has abandoned its alleged mark, 
NOTCH, by non-use of the mark…with respect to the following goods: de-alcoholised beer and porter.”  
Answer at 4. 



5. Opposer attaches as Exhibits G-T to its Response certain of the documents it 

produced in discovery to Applicant.  None of these documents evidence Opposer’s use of 

NOTCH with “de-alcholised beer” or “porter.”  Included in these documents is a single 

document that references “porter,” namely, an email attaching label artwork for a porter.  See 

Exhibit O to Response.  Opposer has produced no evidence that such label was ever used, or that 

a porter, or any de-alcholised beer, has ever been sold by Opposer under the NOTCH mark.  To 

the extent Opposer contends that its representation to the USPTO to the contrary was truthful, 

Applicant is entitled to the requested sales and advertising documents, or, alternatively to have 

Opposer declare that it has no evidence to support its statement of use.  Applicant further notes 

that while Opposer produced a “Massachusetts distribution report from January 2013 to October 

2014,” this report includes no reference to “de-alcholised beer” or “porter,” and also fails to 

include any relevant information from Opposer’s alleged first use date – May 2010 – through 

January 2013.  See Exhibit N to Response; see also Response at 8-9 (referencing this report, but 

declining to allege that it reflects any sales of “de-alcholised beer” or “porter”). 

6. If, as Opposer contends, the requested documents comprise “competitive business 

information,” the documents may be produced with confidentiality designations under the 

parties’ protective order, which has already been agreed to by the parties and is currently in 

place.  Regardless, the documents are responsive and discoverable and will definitively show 

whether or not Opposer has been using the NOTCH mark as it claims to have been.  Therefore, 

Applicant maintains that there is no basis for Opposer to withhold the documents. 

 WHEREFORE, Applicant respectfully requests that the Board order that Opposer 

provide complete responses to Applicant’s Interrogatory No. 9 and RPD No. 10, and produce 



any documents responsive to these requests.2 

 
Respectfully submitted, 
 

Date:  March 20, 2015   By:  /s/ Robert C. Van Arnam                                
       Williams Mullen 

          Robert C. Van Arnam 
301 Fayetteville Street, Suite 1700  
Raleigh, NC 27601  
919-981-4000  
Fax: 919-981-4300  
Email: rvanarnam@williamsmullen.com 

 
Thomas F. Bergert, Esquire    
321 East Main St., Suite 400    
Charlottesville, Virginia 22902-3200   
Telephone: (434) 951-5700    
Facsimile: (434) 817-0977    

       Email: tbergert@williamsmullen.com 
         
       Martin W. Hayes, Esquire   

     8300 Greensboro Drive, Suite 1100 
     Tysons Corner, VA 22102 
     Telephone: (703) 760-5245 

       Facsimile: (703) 748-0244 
       Email: mhayes@williamsmullen.com 
        
 Counsel for Applicant 
 
 

                                                 
2 Applicant withdraws its request for attorneys’ fees, in light of 37 CFR § 2.127(f).  In Ernest Schultz v. 
Artisan Entertainment Inc., 2001 WL 304050, at *2 n.7 (TTAB Mar. 28, 2001), the Board stated that it 
“does award costs and attorney fees,” but Applicant now believes this to have been either a misprint or a 
misstatement. 

mailto:tbergert@williamsmullen.com


CERTIFICATE OF SERVICE 
 
 I hereby certify that on this 20th day of March, 2015, the foregoing APPLICANT’S 
REPLY IN SUPPORT OF ITS MOTION TO COMPEL DISCOVERY RESPONSES AND 
BRIEF IN SUPPORT THEREOF has been served on Opposer, Christopher Lohring, by mailing 
a true and correct copy of the same by first class mail, postage prepaid, to: 
 

Daniel N. Smith, Esq. 
New England Patent & Trademark 

One Salem Green, Suite 405 
Salem, Massachusetts 01970 

 
 
        /s/ Robert C. Van Arnam                               

Robert C. Van Arnam 
Williams Mullen P.C.  
301 Fayetteville Street, Suite 1700  
Raleigh, NC 27601  
919-981-4000  
Fax: 919-981-4300  
Email: rvanarnam@williamsmullen.com 

  
       Counsel for Applicant 

 


